


























































































































































































































































































































also known that the offense was occurring in a parking lot that was in active
use and near active streets.

Thercfore the existing findings of fact establish that as a matter of law
Officer Quinn also had probable cause that the Appellee’s offense occurred
in a public place with the Appellee’s intoxication being under conditions that
made him a danger to himself or others, and in conjunction with the trial
court’s findings also establishing that Officer Quinn had sufficient
knowledge to have probable cause the Appellee was intoxicated, that means
Officer Quinn had the required probable cause to arrest the Appellee for the
‘offense of public intoxication.

C. The trial court’s findings establish Officer Quinn was
authorized pursuant to Article 14.01 to arrest the Appellee

Of course to cstablish a valid warrantless arrest in Texas it is not
enough to show simply that the police had probable cause to arrest. The
arrest must also ‘bedvalid under Article 1{4.01 of the Texas Code ofi 5Criminal
Procedure. Martinez, 2016 WL 7234085 at 4. This requires that the
suspected offense be either a felony or a breach of the public peace and that
the offense occurred within the arresting person’s presence or View.

The Appellec was arrested for public intoxication. [RR-I-16]. Public

intoxication is considered a breach of the peace offense. See Heck v. Stale,
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507 S.W. 2d 737, 740 (Tex. Crim. App. 1974); York, 342 S.W. 3d at 564.
Thus it is an atrestable offense pursuant to Article 14.01 of the Texas Code
of Criminal Procedure.

Accordingly, the only remaining question is was the offense
committed within Officer Quinn’s presence or view. An offense occuts in
the presence of an officer when any of the officer's senscs afford him an
awareness of its occurrence. Amador, 275 S.W. 3d at 873, And in this case
the trial court’s findings make it clear the offense occurred within Officer
Quinn’s senses given that the trial court directly found that Officer Quinn
heard the Appellee screaming and yelling [SCR-I-9] and clearly would have
smelled the odor of alcohol on the Appellee since Officer Quinn was found
to be the person who actually arrested the Appellee. [CR-I-26]. As such the
offense occurred within Officer Quinn’s view, and the subsequent arrest was
valid under Article 14.01. ¢

Therefore with the trial court’s findings of fact making it clear that
Officer Quinn both had probable causc {o arrest the Appellee for the offense
of public intoxication and could lawfiilly arrest the Appellce in accordance
with Article 14.01, it is clear the arrest in this case was lawful and as such
the trial court committed reversible error by granting the Appellee’s motion

to suppress.
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IV. Officers Guerrero and Ramirez’s testimony fully established that
Appelle’s arrest was Jawlul.

A. Officers Guerrero and Ramirez’s testimony established
probable cause.

In the alternative, even if this Honorable Court concludes the State has
failed to produce sufficient evidence to show that Officer Quinn, by himself,
had probable cause to arrest the Appellee for public intoxication, the arrest
was still valid because the testimony of Officeis Guerrero and Ramirez
established conclusively that the arrest team as a whole had sufficient
knowledge to establish probable cause that the Appellee had committed the
offense of public intoxication.

When there has been cooperation between officers of the same agency,
the sum of the information known to the co-operating officers at the time of

the arrest by any of the officers involved is to be considered in determining

whethet there was sufficient probable cause for the atrest. See Oviedo v.
State, 767 S.W. 2d 214, 217 (Tex. App.-Corpus Christi 1989, no
- pet)(emphasis added). Therefore in determining if the police had probable
cause to arrest the Appelec we arc not restricted to just considering what
Officer Quinn himself personally knew at the time of the arrest. The

testimony of Officers Guerrero and Ramirez is just as relevant, and if that
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testimony establishes probable cause then the arrest of the Appellee was
lawful, and the fruits of that arrest should not have been suppressed.

In the present case the trial court found credible Officer Guerrero’s
testimony that the Appellee had an odor of alcohol, slurred speech, and was
swaying. [SCR-1-9]. The trial court also found credible Officer Ramirez’s
testimony that the Appellee had slurred speech and was swaying. [SCR-I-
10]. It can also be logically inferred that both Officer Guerrero and Ramirez
heard the Appeliee screaming and yelling, since the trial court recognized
that Officer Quinn heard the Appellee screaming and yelling [SCR-I-9] and
the trial court found that Officers Guerrero and Ramirez arrived on the scene
before Officer Quinn did. [SCR-1-9]. (Besides even if the trial court did not
conclude that Officers Guerrero and Ramirez heard the Appellee screaming
and yelling, the trial court did find that Officer Quinn heard the Appellee
screaming and yelling aud thus that knowledge was still part of what weas
collectively known to the arrest team. [SCR-I-9.])

Accordingly, the collective knowledge of the arrest team as
determiried by the trial court is that late at night, outside a bar [CR-I-24], the
Appellee was yelling and screaming [SCR-I-9], and had slurred specch

[SCR-1-9-10], an odor of alcohol [SCR-I-9], and was swaying [SCR-I-9-10].
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That is clearly sufficient evidence to establish the arrest team had probable
cause to believe the Appellee was intoxicated.

Tt should likewise be held that the trial court also found probable
cause that the Appellee committed this offense in a public place and under
conditions that made him a danger to himself and others for the reasons
already described in Section III, Subsection B of the State’s answer.

Accordingly, following Oveido and considering the knowledge known
to the police force as a whole in this case, it is clear there was probable cause
the Appellee had committed the offense df public intoxication.

B. Officers Guerrero and Ramirez’s testimony established
the arrest was lawful under Article 14.01.

Officer’s Guertero and Ramirez testimony also is sufficient to establish,
independent of Officer Quinn’s testimony, that the requirements of Ariicle
14.01 were satisfied in this case. ,

Axticle 14.01 of the Texas Code of Clélninﬂl Procedure requires for a
valid warrantless asrest that the offense be committed within the presence or
view of the arresting officer. However, case law has clarified that the
arresting officer does not ﬁave to be the officer who conducted the actual

physical detention of the suspect. Rather so long as the non-arresting officer

is part of the arrest team and has first-hand knowledge of the offense, than
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that officer is just as much a participant in the arrest for the purposes of
Article 14.01 as if they had seized the defendant themselves. See Willis v.
State, 669 S.W. 2d 728, 730 (Tex. Crim. App. 1984). Indeed this holds trae
even under circumstances where the participating officer with knowledge of
the offense is not even physically present at the time of the arrest. See
Astran v. State, 799 S.W. 2d 761, 764 (Tex. Crim. App. 1990). The test is
not which officer actually catried out the physical arrest itself, but whether
the officer with the required knowledge was so nmach a part of the arrest or
such an integral part of the arrest team that they effectively participated in
the arrest and also whether the “viewing officer” was substantially aware of
the circumstances of thé arrest. See Astran, 799 S.W. 2d at 764. As such as
long as the facts show that the viewing officer effectively participated in the
arrest and was fully aware of the circumstances of the arrest then Article
©14.01 is satisfied even if they were not the officer who physically affected
the arvest. Astran, 799 S.W. 2d at 764,

In the present casc the trial court’s findings cstablish that both Officer
Guerrero and Officer Ramirez were part of the arrest team as the trial court
specifically noted that Officer Guerrero was the first man on the scene and
Officer Ramirez was the second man on the scenc. [SCR-I-9]. The trial

court also found that both Officer Guerrero and Officer Ramirez noticed
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multiple indications of intoxication on the Appellee. [SCR-1-9-10]. Aﬁd the
tvial court further confirmed the Appellee was acting in a belligerent manner
by “yelling and screaming.” [SCR-I-9]. Thus both officers were clearly
closely involved with the arrest in this case. They may not have been the
officer who made the actual decision to arrest the Appellee or the officer
who actually placed physical handcuffs on the Appellee, but they were both
present at the location, providing backup for another officer who was having
to investigate a suspect who was displaying signs of intoxication and acting
in a loud, belligerent manner.

Back-up officers obviously play a critical part in any arrest. The
presence of back-up officers at an arrest scene helps discourage the arrestee
from trying to resist and makes intervention by third parties less likely (since
they would have to fight multiple officers instead of just éne). The presence
of back-up officers:also ensures the arresting officer will have imm_?diate
support if the arrestee attempts to fight, flee, or destroy evidence. Back-up
officers being present also enables the arresting officer to focus his full
attention on enacting the arrest. And back-up officers provide witnesses to
the behavior of the arresting officer, who can help address any accusations
against that officer’s conduct while also helping to corroborate any

statements made by the arrestee. (This is particularly critical in cases such
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as this one where the arrest was not record on video.) [CR-I-24]. Thus on-
scene backup officers are just as much a part of any arvest as the officer who
actually physically detains the suspect. Thus both Officer Guerrero and
Ramirez were a key part of the arrest team, and both officers effectively
patticipated in the arrest of the Appellee in this case. Therefore the first
Astran prong is satisfied.

As for the second Astran prong, it is equally clear that both Officer
Guerrero and Officer Ramirez were fully aware of the circumstances of the
arrest. The trial court found they were the first and second man at the arrest
scene [SCR-I-9], so they would have had full knowledge of where, when,
and under what circumstances the arrest happened. The trial court also
found that both of them witnessed the Appellee showing obvious signs of
intoxication. [SCR-I-9-10]. And while the trial court did not make an
explicit filiding on if they observed the Appellee screaming ‘and yelling, it is«
reasonable to infer they did observe that from the trial court’s findings, since
the trial court did conclude that Officer Quinn observed the Appellee
screaming and yelling [SCR-I-9], and also found that Officers Guetrero and
Ramirez were at the scene prior to Officer Quinn. [SCR-I-9].

As such Officer Guerrero and Officer Ramirez were fully aware that

Appellee was intoxicated. And the State believes, for the reasons described
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in Part I1J, Subscction B of the State’s Answer, that the trial court also
implicitly found that Officer Guerrero and Ramirez were fully aware that the
Appellee was intoxicated in a public place and that his intoxication made
him a danger to himself and others. Therefore both Officer Guerrero and
Officer Ramirez were fully aware of the circumstances of the arrest of the
Appellee which means Officers Guerrero and Ramirez also satisfy the
second Astran prong. |

With Officers Guerrero and Ramirez satisfying both of the Astran
prongs they qualify under Article 14.01 as participating officers in the arrest
of the Appelice just as much as if they were the officer who actually
physically effected the arrest of the Appellee. As such their testimony as to
what they knew is sufficient to establish that the arrest of the Appellee was
valid under Article 14.01 of the Texas Code of Criminal Procedure.

Nor does it matfer that there is no evidence that cither Officér
Guerrero or Officer Ramirez ever relayed any of their observations to the
Appellee. Astran did not make the non-arresting officer reporting what they
had observed to the arresting officer to be an requirement for them to be
considered participating in the arrest. Rather, as previously discussed,
Astran instead established that the two criteria for the non-arresting officer

to be deemed a participant in the arrest are: 1) that the non-arresting officer
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was so much a part of the arrest team that they effectively participated in the
arrest, and Zj that they were substantially aware of the circumstances of the
arrest. See Astran, 799 S'W. 2d at 764. Thus there is no explicit requirement
that the non-atresting officer relayed his observations of the crime to the
arresting officer.

Now admittedly both Astran and Willis involved the non-arresting
officer relaying information to the officer who made the actual physical
arrest. See Astran, 799 S.W. 2d at 763; Willis, 669 S.W. 2d at 730.)
However, in both of those cases the non-arresting officets were undercover
officers purchasing narcotics from suspects. See Astran, 799 S.W. 2d at
762; Willis, 669 S.W. 2d at 730. Thus in both of those cases the non-
arresting officers role in the investigation was to relay their observations to
the rest of the arrest team. Their relaying their observations was precisely
what made them a:key part of the atrest team. b

In the present case the facts are very different and thus here there 18 no
requirement for either Officer Guerrero or Officer Ramirez to have relayed
their observations about the Appellee’s condition to Officer Quinn to
establish they were part of the arrest team. In this case, unlike in Astran and
Willis, the testifying, non-arresting officers were not undercover agents

whose tole in the case was to covertly obtain information about criminal
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activity and then pass that on to the officers who would make the actual
arrest. Rather Officer Guerrero and Ramirez were directly on-scene during
the arrest as part of the force of police officers that responded to a reported
fight, arrived on scene, and observed Appellec in a public place in such an
intoxicated condition as to be a danger to himself and others. As such in this
case it was not necessary to show that either Officer Guerrero or Officer
Ramirez relayed their observations about the Appellee to another officer to
show they were a key part of the arrest team or to establish that they were
aware of the circumstances of Appellee’s arrest. Their physical proximity at
the arrest location during the arrest already establishes that they were an
integral part of the arrest team, and their direct observations of the
Appellee’s condition and of the arrest itself establish they were fully aware
of the circumstances of the arrest. That is all that is required under Astran
fgr Officers Guerrero and Ramirez to be considerecfparticipants in the arrest
pursuant to Auticle 1{1.01 for while a non-arresting officer relaying their
observations about a suspect to the arresting officer is one way for a
testifying, non-arresting officer to demonstrate they were a key part of an
arrest team, it is also clearly not the only way. In this case the evidence
conclusively shows that Officer Guerrero and Officer Ramirez were part of

the arvest team just as much as Officer Quinn was and as such it was
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reversible error for the trial court to conclude that Officer Guerrero and
Officer Ramirez did not participate in the arrest of the Appellee simply
because there was no evidence they relayed their observations of the
Appellee’s condition to Officer Quinn,

The State is also aware that this Honorable Court rejected this exact
same argument in the first iteration of this case and concluded that the
current case is distinguishable from Willis and Astran because in those cases
there was evidence the “participating officers” relayed their observations to
the arresting officer. Martinez, 2015 WL 5797604 at 5. The State is re-
urging its original position, not out of disrespect for this Honorable Coutt
previous ruling on this subject but solely as to preserve the issue of the exact
scope of Article 14.01 (and indeed of the Collective Knowledge Doctrine
itself) for possible future appellate review,

V.¢There is no constitutional violation in admitting evidence of
Appellee’s arrest without the testimony of Officer Quinn.

The trial court made a verbal pronouncement at the end of the
suppression hearing that it believed that the Appellant’s constitutional right
to confront his accusers would be violated if this case went to trial. [RR-I-

54]. Even though this does not appear to be the basis of the trial court’s
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ultimate ruling, the State will address this issue so as to avoid any possibility
of procedural default on such an argument.

At any rate such an argument from the trial court is both pre-mature
and an improper reading of the Sixth Amendment right to confront ones
accusers. Nor is there any other violation of Appellee’s constitutional rights
should this case proceed to trial with Officer Quinn invoking his Fifth
Amendment right to protection against self-incrimination. As such to the
extent the trial court relied upon its belief that Appellee’s constitutional
rights would be violated if the case proceeded to trial, that was additional
reversible error.

The trial coutrt’s holding about a violation of Appellee’s
constitutional rights should the case proceed to trial is premature because
even though Officer Quinn invoked his Fifth Amendment protection against
slf-incrimination to avoid testifying at the suppression hearing, that does
not necessarily mean he will likewise invoke that right at the actual trial.
There are many possible ways that Officer Quinn could chose to testify or be
made to testify when this case proceeds to trial. His case that is pending in
Harris County could be resolved prior to the trial date in this case and if that
case is resolved with Officer Quinn pleading or being found guilty or being

acquitted either outcome would extinguish his Fifth Amendment right
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concerning that incident. Thus he would then have to testify if subpoenaed
by either party. Likewise even if the Harris County case is still pending, the
State might be able to secure testimonial immunity for Officer Quinn, which
would in turn bar him from being able to invoke the Fifth Amendment to
refuse to testify in this case. See Coffey v. State, 744 S.W. 2d 235, 238 (Tex.
App.-Houston [ 1% Dist] 1987), aff’d, 796 S.W. 2d 175, 180 (Tex. Crim. App.
1980). It’s also possible the State might be able to satisfy Officer Quinn that
it will be able to prevent the defense from being allowed to question him
about the accusations against him in Harris County when this case goes to
trial which would remove the need for him to invoke his Fifth Amendment
rights. (Oddly enough it is actually much casier for the State to block
questioning about allegations of extraneous misconduct of a witness at trial
than at a pre-trial suppression hearing since at a pre-trial suppression hearing
the Rules of Evidence except priviléges do not apply. See Granados v.
State, 85 S.W. 3d 217, 227 (Tex. Crim. App. 2002). Without the Rules of
Evidence the State has no real ability fo block irrelevant and improper
impeachment questioning at a suppression hearing, so a witness facing
charges in another county can be freely interrogated about those charges. It
is very different at an actual trial though where the Rules of Evidence do

apply, and thus the State has actual options for successfully blocking such
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questioning.) Or Officer Quinn could simply change his mind about
invoking his Fifth Amendment rights, either from an attack of conscience, or
from a cynical calculation that his cooperating with a prosecution despite it
putting himself at risk might make a fayorable impression on the sentencing
authority should he be convicted in his Hatris County case. As such there 18
simply no way at this time to know if Officer Quinn will actually invoke his
Fifth Amendment right not to testify once this case proceeds to trial, and as
such it is premature for the trial court to conclude that Appellee’s
constitutional rights will be violated at trial.

The trial court’s statement concerning the Appellee’s confrontation
rights was also erroncous because it involved a misinterpretation of what the
Confrontation Clause actually protects. Tﬁe Confrontation Clause provides
that in all criminal prosecutions, the accused shall enjoy the right to be

conﬁ:?onted with the witnesses against him. U.S. éONST. amend. VL

(emphasis added). It provides two types of specific protection to a

defendant: the right to physically face those who testify against him and the

right to conduct cross-examination. Pennsylvania v. Ritchie, 480 U.S. 39, 51
(1987). Thus the Confiontation Clause guarantees a defendant a face-to-face

meeting with witnesses appearing before the trier of fact. Coy v. Iowa, 487

U.S. 1012, 1016 (1988)(emphasis added). In practice this protection bars the
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admission of testimonial statements of people who do not appear at trial
unless the declarant is unavailable to testify, and the defendant had a prior
opportunity to cross-examine them. See Crawford v. Washington, 541 U.S,
36 (2004); Burch v. State, 401 S.W. 3d 634, 636 (Tex. Crim. App. 2013).

As such it is clear that the right to confrontation only applies against
people who are serving as witnesses against you (either directly by taking
the stand and teslifying or indirectly by having their out of court testimonial
statements offered into evidence through some other means.) If they are not
testifying against you or having their testimonial statements introduced
against you then they are not a witness, and you do not have a constitutional
right to confront them.

In the present case Officer Quinn was not a witness against the
Appellee. Officer Quinn did not testify at the suppression hearing, and the
only statement of his that was offered into evidence at the suppression
heariﬁg was the fact that he had invoked his Fifth Amendment right to refuse

‘to testify. [RR; State’s Exhibit 1]. The State otherwise did not offer any
- testimony from Officer Quinn at the suppression hearing ébout the actual
case itself (even though such testimony would have beeﬁ admissible since
Crawford does not apply at pre-trial suppression hearings.) See Vanmeter v.

State, 165 $.W. 3d 68, 74-75 (Tex. App.-Dallas 2005, pet. ref’d). Nor does
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the State need to call Officer Quinn at the actual trial, since, as discussed in
Parts IV of the State’s argument, the State believes it can establish the
Jegality of Appellee’s arrest entirely through the testimony of Officer
Guerrero and Officer Ramirez. (And even if it becomes necessary for the
State to establish what Officer Quinn knew at the time of the arrest, 't.hose
fact can be established through circumstantial evidence provided by the
testimony of Officers Guerrero and Ramirez. See Martinez, 2016 WL
7234085 at 5.)

If Officer Quinn is not called as a witness, and the State does not offer
any testimonial statements from him into evidence, then he is not actually a
witness against the Appellee, and thus the Appellee has no right to confront
him under the Confrontation Clause.

Now separate from the Confrontation Clause, the Sixth Amendment
also provides the defeﬂ%e.:ﬂle right to have compulsory process for obtaiﬁing
witnesses in his favor. (The trial court did not specifically discuss the right
to compulsory process either in its verbal pronouncemeﬁt at the end of the
suppression hearing or in its written findings of fact, but the State will still
address this issue as well so as to establish that this right also does not form

a valid basis for suppression in this case.) There is also no basis for finding
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a violation of this right should Appellee’s case proceed to trial with Officer
Quinn still invoking his Fifth Amendment rights.

The right to compulsory process is not unlimited. It does not
guarantee the right to secure the attendance and testimony of any and all
witnesses; rather, it guarantees only compulsory process for obtaining
witnesses testimony would be both material and favorable to the defense.
Qee Uniled States v. Valenzuela—Bernal, 458 U.S. 858, 866-67 (1982);
Coleman v. State, 966 S.W. 2d 525, 527-28 (Tex. Crim. App. 1998). As
such to exercise the compulsory process right, the defendant must make a
plausible showing to the trial coutt, by sworn evidence or agreed facts, that
the sought witness' testimony would be both material and favorable to the
defense. Coleman, 966 S.W. 2d at 528. In the present case Appellee
presented no evidence showing that Officer Quinn’s testimony was
favorable to the defense, and thus the Appellee has no basis for any sort of
claim under the right to compulsory process.

Furthermore, even if Appellee could show that Ofﬁcer Quinn’s
testimony would be favorable to the defense that would not override Officer
Quinn’s right to invoke the Fifth Amendment. A person's constitutional
privilege against self-incrimination overrides a defendant's constifutional

right to compulsory process of witnesses. See Bridge v. State 726 S.W.2d
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558, 567 (Tex.Crim.App.1986). Nor does a potential defense witness
invoking his Fifth Amendment rights constitute a deprivation of the
defendant’s tight to compulsory process. The State is not even required to
assent to a grant of immunity for a potential defense witness who has
invoked their Fifth Amendment rights. See Norwood v. State, 768 S.W. 2d
347, 350 (Tex. App.-Corpus Christi 1989) pet. dism’d, improvidently
granted, 815 S.W. 2d 575 (Tex. Crim. App. 1991). Thus it is clear. that a
potential defense witness invoking their Fifth Amendment rights does not
constitute a violation of the right to compulsory process.

Therefore, there will not be a violation of either the Appellee’s
confrontation or compulsory process rights in this case even if Officer Quinn
continues to invoke his right not to testify, and as such it was error by the
trial court to conclude that any of Appellee’s constitutional rights would be
violated if this case proceeds to tria“‘l.‘ As such to the extentsthe trial court
considered such a potential constitutional rights violation as a basis for
granting Appellee’s motion to suppress that was plain error and should be

reversed.
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PRAYER
WHEREFORE, PREMISES CONSIDERED, the State prays that this

Honorable Court reverse the judgment of the trial coutt.

Respectfully submitted,

STEPHEN B. TYLER
CRIMINAL DISTRICT ATTORNEY

/s/ Brendan W. Guy

Brendan W, Guy

Assistant Criminal District Attorney
SBN 24034895

205 North Bridge Street, Suite 301
Victoria, Texas 77902

F-mail: bguy@vctx.org

Telephone: (361) 575-0468
Facgimile: (361) 576-4139

ATTORNEYS FOR THE APPELLANT,
g : THE STATE OF TEXAS
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